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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
LORENA OCAMPO-GARCIA,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 45706
BONNEVILLE COUNTY
NO. CR 2016-1869
APPELLANT'S
REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
Lorena Ocampo-Garcia contends the district court did not sufficiently consider the
mitigating factors in her case, and so, abused its discretion when it denied her I.C.R. 35 motion
for leniency (hereinafter, Rule 35 motion). This reply is necessary to address the procedural
argument the State made in regard to whether the information Ms. Ocampo-Garcia presented in
support of her motion satisfied the requirement that she present new or additional information in
support of her motion. The State’s argument in that regard is meritless because the prosecutor
conceded this point below and the information was, in fact, new (particularly the information
which did not actually exist until after the sentencing hearing occurred).
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Statement of the Facts and Course of Proceedings
The statement of facts and course of proceedings were previously articulated in
Ms. Ocampo-Garcia’s Appellant’s Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.

ISSUE
Whether the district court abused its discretion when it denied Ms. Ocampo-Garcia’s Rule 35
motion.

ARGUMENT
The District Court Abused Its Discretion When It Denied Ms. Ocampo-Garcia’s Rule 35 Motion
At the hearing on her Rule 35 motion, Ms. Ocampo-Garcia presented information about
her peaceful adjustment to life in prison and about the effect Ms. Ocampo-Garcia’s absence was
having on her eldest daughter, as well as providing information explaining how the sentence in
this case could be crafted so that it would not to adversely affect her pending immigration
proceedings. (See generally Tr., p.74, L.2 - p.76, L.17.) Defense counsel represented that,
though the prosecutor had initially objected to her motion on the basis of no new information
(see R., pp.229-30), the prosecutor had ultimately agreed that Ms. Ocampo-Garcia’s statements
at the hearing would constitute the offer of proof as to the evidence supporting her motion, and
the prosecutor did not contradict that representation. (Tr., p.73, Ls.14-19 (defense counsel
representing, “But I talked with the State, and I think the State is in agreement with this. I’ve
asked that she might be allowed to just make some basic representations to the Court that can be
really our proffer of evidence . . . . So that would support the Rule 35,” and the prosecutor not
voicing any contradiction to that representation).)
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Nevertheless, in its Response Brief on appeal, the State has now argued that this Court
should reject Ms. Ocampo-Garcia’s arguments on appeal because she did not present new or
additional evidence in support of her motion. (Resp. Br., pp.3-4.) That argument is meritless for
several reasons.
First, when the State concedes a point below, it cannot change positions on appeal and
argue the contrary position. State v. Cohagan, 162 Idaho 717, 721 (2017). While the prosecutor
might have initially raised an objection based on the lack of new information, the record makes it
clear that the prosecutor withdrew that argument, agreeing instead that Ms. Ocampo-Garcia’s
statements at the hearing on her motion would constitute the presentation of the requisite new or
additional information. (Tr., p.73, Ls.14-19.) Since the prosecutor agreed to that procedure
below, this Court should refuse to consider the State’s argument on appeal which contravenes
that agreement.
Second, much of the information Ms. Ocampo-Garcia presented was, by its very nature,
information the district court could not have had at the initial sentencing hearing.

Since

Ms. Ocampo-Garcia was released on bond during the pretrial proceedings, the evidence about
the effect of her incarceration on her and on her daughter simply did not exist for the district
court to consider at the initial sentencing hearing. (See, e.g., R., pp.2, 12 (register of actions
noting bond was posted on February 29, 2016, and that bond was exonerated on October 3, 2017,
after the sentencing hearing).) As such, Ms. Ocampo-Garcia subsequently presented that new or
additional information about her peaceful adjustment to life in prison and the information about
the effect her absence was having on her daughter to the district court in support of her Rule 35
motion precisely as the Supreme Court required her to do. State v. Huffman, 144 Idaho 201, 203
(2007).

In fact, the Idaho Supreme Court and the United States Supreme Court have recognized
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that her new information about her peaceful adjustment to life in prison is precisely the sort of
information which the district court should take into account in regard to its sentencing
decisions. Skipper v. South Carolina, 476 U.S. 1, 7 (1986); Sivak v. State, 112 Idaho 197,
201-02 (1986). Therefore, the State’s argument that there was no new or additional information
offered in support of Ms. Ocampo-Garcia’s Rule 35 motion is simply wrong.
Finally, the specific information she presented regarding how the execution of her
sentence would impact the pending immigration proceedings was not information the district
court had at the initial sentencing hearing.

(See Tr., p.75, Ls.22-24, p.76, Ls.15-17, p.82,

L.25 - p.83, L.3.) Rather, all it had at the initial sentencing hearing was information that
Ms. Ocampo-Garcia would be facing deportation proceedings.

(PSI, pp.7, 13; Tr., p.59,

Ls.6-15.) Therefore, the specific information about how the decision to execute the sentence
would impact the immigration proceedings constitutes additional information which was
subsequently presented for the district court’s consideration, and so, it also satisfies the Huffman
requirement.
As such, from whichever angle this Court approaches the State’s procedural argument,
that argument is meritless.

The State’s subsequent arguments concerning the merits of

Ms. Ocampo-Garcia’s contention that the district court abused its discretion when it denied her
Rule 35 motion are not remarkable. For example, it argues she cannot challenge the length of
the underlying sentence in her motion (Resp. Br., p.3) even though she made clear, both below
and on appeal, that she was only asking the district court to suspend that sentence for a period of
probation, not for a reduction of the length of the underlying sentence. (Tr., p.86, Ls.7-11;
App. Br., pp.3-4.) As such, no further reply is necessary in regard to those issues. Accordingly,
Ms. Ocampo-Garcia simply refers the Court back to pages 4-7 of her Appellant’s Brief.
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CONCLUSION
Ms. Ocampo-Garcia respectfully requests that this Court reverse the order denying her
Rule 35 motion and either modify her sentence as it deems appropriate, or, alternatively, remand
this case for a new decision on her Rule 35 motion.
DATED this 17th day of September, 2018.

/s/ Brian R. Dickson
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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DEPUTY ATTORNEY GENERAL
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EVAN A. SMITH
Administrative Assistant
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